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27 February 1987
OCA 87-0706

MEMORANDUM FOR: Chief, Logistics & Procurement Law Division/OGC

FROM: | |Legislation Division STAT
Office of Congressional Affairs

SUBJECT: Prompt Payment Act Amendments of 1987, S. 328

1, Attached for your review and comment is a copy of the above-captioned
bill along with the section-by-section analysis. It is designed to eliminate
ambiguities and close the loopholes in the Prompt Payment Act of 1982, which
addresses the problems of the Government paying its bills on time to
contractors furnishing goods and services. Some 25 percent of Federal
agencies continue to pay their bills late and many disregard the resulting
late-payment interest penalty. These actions have an adverse impact on small
businesses and the bill seeks to protect them. An identical bill was passed
unanimously by the Senate in the closing days of the last Congress, but was
not considered in the House.

2. Principally, the grace period for late payments is reduced from 16 to
eight days; interest penalties are to be paid without regard to whether the
business concern has requested such payment; the interest penalty doubles
when not paid within 10 days of the actual payment when the business demands
such in writing within 40 days after the payment is made; interest is
required on progress payments under construction contracts which are due for
more than seven days; prime contractors must pay subcontractors promptly or
become liable for interest penalties if prompt payments are not made; and the
time for calculating the period in which discount payments may be made is
narrowed. The Federal Acquisition Regulation is to be modified to reflect
the above changes. With regard to the report on late payments which is
submitted to the Director of the Office of Management and Budget, the bill
adds a requirement to list the number, dollar value and frequency of invoices
paid after the due date without payment of an interest penalty, along with an
explanation of why no interest penalty was paid.

3. As hearings will be held on this bill on 19 March 1987, I request
that you relay your comments to me in writing or via lat your STAT
earliest convenience. 7
STAT

Attachment:
as stated

Distribution:
Orig., - Addressee
- D/0CA
- DDL/OCA
- DD/SA/OCA
DD/HA/OCA
- OCA Registry
- OCA/LEG/RH Signer
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would otherwise be due.”.
INTEREST PENALTIES ON PROGRESS PAYMENTS
AND RETAINED AMOUNTS UNDER CONSTRUC-
TION CONTRACTS
8kc. 5. Section 3903 of title 31, Uni
States Code, is amended—
(1) by striking out clause (4);
(2) by redesignating clause (5) as (8);

ing new clause (4):
“(4) in the case of & con

“(A) any progress payment d
ocontract for—
*(1) a period of more than 7

has been retained
of of the contract and
d to the contractor

contract period; and

the prime contractor to include/ in
paci subcontract for property or pes
entered into by the prime contractor And a
subcontractor (including a material suppli-
er) for the purpose of performing sych eon-

- struction contract, s payment which

obligates the prime contractor—
“(1) to pay the subcontractor pfomptly (as
-determined in accordance with vailing in-
dustry standards) out of amgunts paid to
the prime contractor by the agency for work
performed by the subcon or under that
contract; and
*(2) to pay to the subcgntractor an inter-
est penslity on amounts/due in the case of
esch payment not made in accordance with
such payment clause—.

AT b T OIS SR
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suant to the payment clause
subcontract under subsection
construed to be an obligati
States. A oontractor may
bursement from the Uni
interest penalty. A col

(b) The table sectlom at the beginning
of such chapter is amended by striking out
the items relating to sections 3905 and 3906
and inserting {n lieu thereof the following:
“3905. Payment clause for subcont

under construction con!
"3906 Re

“38017. Relauonshlp to other laws.”.
'ATIONS ON DISCOUNT PAYMENT

Bzc.’ 8. Bection 3904 of title 31, /United
States Code, is amended by inse after
the’ tirst sentence the following: /#‘For the
P of the preceding sentencg, the spec-
ied time shall be calculated frgm the date
e invoice under the contract fs received by

/" the office or employee of the/agency desig-

nated by the agency to first feceive such in-
voice until the date of paymént.”.
REPORTS,

Sxc. 9. Section 3906(a) of title 31 United
States Code (as redegignated by section
Y(aX1), is amended to yead as follows:

*(aX1) By the 60tl day after the end of
the fiscal year, thy head of each agency
shall submit to the/Director of the Office of
Management and/Budget a report on the
agency's paymept practices, including & de-
scription of the/extent to which those prac-

tices satisfy requirements of this chap-
ter.

*(2) In addition to such other information
a8 may be¢ required by the Director, the
report required by paragraph (1) sh in-
clude— :

“(A) The number, amounts, and gen
of intyrest penalty payments, and rea-
sons the interest penalties were not Avoided
by pfompt payment; and

“(B) the number, dollar value/ and fre-
qyency of invoices paid after thie required
payment date without payment/of an inter-

est penalty, and the reasons ng/obligation to
pay interest penalties was inghrred with re-
spect to such invoices or no/amount for in-
terest penalties were in Ged in the pay-
ments of such invoices.”.
IMPLEMENTATION THROPYGH THE FEDERAL
" ACQUISITION REGULATION

8zc. 10. () The Fed acquisition Regu-
1ation shall be modifi¢d to provide appropri-
ate solicitation prgvisions and ocontract
clauses that implejient chapter 39 of title,
31, United States Code, and the regulations
prescribed under gection 3903 of such title.
(b) The 0] ation provisions and ocon-
tract clauses required by subsection (a) shall
include the following matters:

(1) Authorfty for a contracting officer to
specify for g contract or class of contracts a
specific payment period, which—

(A) in the case of payments for commer-
cial items or services, is similar to the pay-

tss the contracting officer
determines that/the practice in
on contracts requires
longer paymen{ period.

(2) Requirefments to make periodic pag-
ments, in the case of & supply or service ¢on-
tract whic)l suthorizes periodic payménts
and periodic submission of invoices daring
phct period, upon—

(A) sybmission of an invoice for gupplies
delivepéd or .ervles performed ¢ ng the

(f acceptance of the supplies/or services |
by an employee of the oon ng agency
thorized to accept the pblies or .erv-‘

Ces; Or

) certification, by s an employee,
that the performance coveyed by the invoice
oconforms to the terms and conditions of the

contract.

(3) A conclusive pi nption that the
Federal Government accepted property
or services by the A day after the date on

which, in accordang
eonditions of the gontract, the property is
delivered or final
fces is completed
of the pro eryient require a Jonger period
for acceptance/by the Federal Government
and such lon period is specified in the a¢
licitation forsuch contract.

(4) The lmitation that the Federal fiov-

ernment piay take a discount offered/by a
cont! of for early payment by the Federal
Governpient only in accordance with the

time lindits specified by the conts
(5) Fhe requirements of section

(a)/shall be published as
pns for public comment as py
don 22 of the Office of Fef Procure—

ment Policy Act (41 UB.C. £20) within 120

muaﬂ.erthehuouhe ctment of this

2) and the amend-
3(ax1), 4. 8, 6, 7,
m under

tracts awarded or after the first
fiscal more than 90
msumt.he 'of the enactment 0f this

“ProMrPT PAYIHII ”A.;.;r AMENDMENTS OF

SECTION-BY-SECTION ANALYSIS
Section 1. Bhort Title
This section establishes the bill's citation

as the “"Prompt Payment Act Amendments
of 1987.”

Section 2. Congressional Pindings
‘This section enunciates a series of con-
gressional nnd!nn based upon the four
ﬁwﬂ years of experience with Federal
billpaying practices sinoe the
Prompt Payment Aet became effective on
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October 1, 1982. The first congressional
finding s that the Prompt Payment At has
generally improved the dilipaying practices
of the Pedera! agencies. This improvement
in timely Will paying has resulted in fairer
treatment of the thousands of eontractors
who furnish

Dhess govermment eontractors who are espe-
cially senaitive 10 cash fiow from their cus-
tomers. The succeeding paragraphs of this
Section summarize the specific problems
that have been identified. Remedies to
these implementation problems are set
forth in the subsequent sections of the bill.
The section also specifically recognizes
that the delegates to the 1986 White House
Conference on Small Business
recommendation calling on the Congress
and the President to strengthen the Prompt
Payment Act of 1982 and ensure that it is
vigorously enforced. This recommendation
finished as number 32 from a starting
agenda of over 400 issue items before the
Conference delegates.
Section 3. Definitions and Application
Subsection (a) of this Seotion amends the
Prompt Payment Act by requiring a clearer
definition of the starting point for the time
period during which an agency s required
to effect payment. The Jength of time for
payment is prescribed by either the con-
tract’s specific payment provision or in ac-
cordance with the Act's standards. in the
absence of such s specific contractual pay-
nent term. Under the Prompt Payment Act.
the starting point for the “payment clock”
is Lthe receipt of a proper invoice by the des-
ignsted payment office or the date the sup-
plies, services or construction are formally
accepied by the Federal agency, whichever
is later. Acceptance in government contract
practice is distinct from simple delivery of
supplies or the completion of the perform-
ance of a service. Under the Pederal Acquisi-
tion Regulation (PAR), acceptance consti-
tutes acknowledgement by the Government
that the supplies or services (including con-
struction) conform with the requirements of
the contract: it is the point at which title
passes to the Government. Given that the
. time of acceptance is solely in the hands of
- the federal agency, the agencies are also in
. control of the starting point of the payment
clock.
Porenmple.lenntrmormkesuﬂmely
: delivery of supplies specified by its contract
to the designated delivery point on June 1st.
concurrently furnishing a proper invoice to
. the designaied payment office. The agency
- formally accepis the supplies on July 3ist,
.some 60 days later. Payment is made on
August 30th, within 30 days of acceptance,
‘but 90 days after delivery of the required
supplies and the proper invoice. Under the
.terms of Prompt Payment Act, and current
: Agency practice, the contractor would not be
-entitled to any late payment interest penal-
ty. Section 3(a) of the bill amends the ac-
ceplance provision of the Act by specifying
that acceptance is deemed to have been ac-
complished § days after delivery (or final
.performance of a service, including con-
Struction), unless the contract solicitation
specifies a longer period for acceptance.
"“This amendment preserves the Govern-
ment’s right to assure itself adequate time
to accomplish acceptance, but also assures
that it will inform the eontractor of accept-
‘ance pertods exceeding five days when the
contractor is seeking to compete for the
‘contract rather than when he or she is seek-
ing to get paid for work completed. In im-
‘plementing this provision in the FAR, con-
tracting officers should be accorded the

Part - Sanitized Copy Approved for Release 2013/02/19 : CIA-RDP89T00234R000200280057-
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flexibility to prescribe an acceptance period
that comports with the subject matter of
the contract. Por example, commercial
ftems should require & shorter acceptance
period than items fabricated to s Govern.
ment design specification and not subject to
fnspection

ting competing contractors to adjust their
prices to account for the financing costs as-
sociated with exceptionally Jong acceptance
periods, the impiementing procurement reg-
ulations should strongly encourage that ac-
ceptance periods be kept to the minimum
required based on experience.

Finally, it is emphasized that the amend.
ment does not compel the Government to
pay for supplies or services (including eon-
struction) that it has not had the opportuni-
ty to inspect and accept. Rather, t merely
Kfts the financial burden of unexpected
Government delay from the comtractor by
requiring the payment of interest. Payment
of the contract price, and any accrued inter-
est penalties, will only be payable after ac-
ceptance (if a proper invoice has been re-
ceived).

This section also amends 31 US.C.
3901(aX4XA) to make explicit that the
“payment clock™ is triggered when a proper
invoice is received by the office or employee
of the buying agency designated by the
agency to first recetve the invoice. Several
commentators noted that under the Act's
current language s contract might require
an invoice to be first sent to a contracting
officer’s technical representative (COTR) or
suditing activity rather than to the desig-
nated payment office which will subse-
quently be responsible for actumally fssuing
the payment. Some agencies refuse to recog-
nize the start of the “payment clock™ until
the invoice is received by the payment office.
The time an invoice is in the hands of thepe
other designated agency players, is not count-
ed for the purpose of establishing whether
timely payment has been made or a late
payment interest penalty is due to the con-
tractor. This provision requires an agency to
start counting from the time it first receives
& proper invoice.

8ubeection (b) of this Section amends the

that the USPS be covered by the Act's pro-
visions. To attain that objective, the broad
definition of “agency” found at Section
551(1) of Title § was used. However, a re-

tive Branch. It should be noted that the
amendment reserves to the Postmaster Gen-
eral the authority to tmplement the Act
throuegh the USPS's own procurement regu-
iations.

The Subsection does exempt the USPS
from reporting its compliance with the Act
to the Office of Management and Budget, in
recognition of its iIndependent status. Never-
theless, the USPS s still required to main-
tain its own data concerning its bill paying
performance fn furtherance of effective
cash management and to permit appropri-
ate oversight by USPS senior management
as well as the Congress.

Ssction 4. Mdevest Penaities: Reductions ia
Grace Period; Increased Penalties

Subsection (a) of this Section would
gradually eliminate the Prompt Payment
Act’s current 18-Gay “‘grace period™, during
which an agency may pay a M late without
incurring any interest penalty. Por example.
H payment for s routine commerical item is
due in 30 days, the buying agency can now
pay anytime up to €5th day without incur-
rlmmy!merutvennty!ormehuuy-
ment. The Act’s “grace periods” were in-
eluded in the Act from the House bill (H.R.
4709) at the request of the Administration.
The justification for the “grace periods”
was grounded in the argument that some
mechanism was essential to protect the
Government from the substantial adminis-
trative burden and

paying record at the time of enactment.
Given that the Act provided almost six-
months for agencies to effect and became
effective at the beginning of a new fiscal
year (October 1, 1882), agency transition to
the Act's requirements was accomplished
with substantially less traums than predict-
ed. OMB's first report to the Congress in
Pebruary of 1984 emphasized this effective
agency implementation.

Testimony from witnesses representing
small business government eontractors pre-
sented during the 99th Congress called for
the immediate elimination. of the 15-day
grace period noting that the substantial im-
provements In agency billpaying practices
being reported by OMB during the first
three fiscal years of experience under the
Act virtually eliminated the basic rationale
for the grace period. Rather, these wit-
Dhesses characterized the grace period as an
interest-free loan taken from the pockets of
those dealing with the Government that s
readily and frequently abused by buying
agencies. Rather than elimimate the 15-day
grace period immediately, the bill initially
reduces it to 7 days, deferring elimination
until October 1. 1990. This wery gradual
elimination of the 15-day grace period is re-
sponsive to agency concerns.

Subsection (b) of this Section amends the
Act to make explicit that interest penalties
for late payment sre to be paid automatical-
ly. Purther, it seeks to deter agency finance
center personnel from withholding a late
payment interest penalty due to a contrac-
tor by making the agency Hable for twice
the interest penalty due under limited cir-
cumstances.

Testimony from witnesses representing
small business government contractors eite
experiences in which they had to make a
formal written demand for late payment in-
terest penalties due, despite the Act’s clear
intent and the explicit direction to the agen-
cies in OMB Circular A-125 (Prompt Pay-
ment) that such penalties are to be paid
“‘automatically”. GAO found that some pay-
ment centers even had “informal” local poli-

cies of generally requiring a contractor to -

make & demand for interest due on a late
payment. The Mkely origin for this reluc-
tance to pay interest can be found In the
standard by which OMB measures agency
performance under the Act: on the basis of
the number of invoices upon which the
agency paid a late payment inte; penalty.
As noted by GAO, this performance meas-
ure maintaing strong organizational pres-
sures to both pay invoices on time (the ob-
Jective of the Act) and to avoid paying inter-
est even when it i3 due (an unintended side-
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d’tua of the Act’s current reporting require-
men

Subsection (cX3) wovldeo & countervailing
pressure on payment ocenter personnel who
might be tempted to withhold payment of
Iate payment interest penalties due contrac-
tors. 80 a3 to reduce the number of late in-
voices reported to OMB. Under the amend-
ment, the contractor would become entitled
to double any late payment interest penalty
(not double the payment due for contract
performance), if four conditions are met.
Pirst. the contractor must be entitled to a
late payment penalty. Second, the agency
must have actually made a payment to the
contractor which did not include gny late
payment interest penalty. Third, the agency
would have ten days from the date of its
payment to the contractor to catch any in-
advertent failure to pay the late payment
interest penalty and to make such payment.
Agency corrective action during the ten day
period would eliminate the contractor's en-
titlement to the double interest penalty.
And, finally, the contractor must make s
written demand for the late payment inter-
est penalty within forty days of the date of
payment, 80 as to limit the Government's
potential exposure.

Given these requirements and the im-
proved internal management ocontrols in
most automated payment centers, the
double late payment interest penalty au-
thorized by this amendment to the Act
could only be expected to fall upon those
who would deliberately try to avoid paying &
late payment interest penalty, so they look
“good” in their reports to OMB. The cur-
rent incentive to withhold late payment in-
terest penalties in order to avoid OMB criti-
cism is counteracted by this provision of the
bill. Under the proposed amendment such
unacceptable behavior will put the payment
center or an individual payment clerk at
risk of looking twice as “bad” than if the
contractor were automatically paid the in-
terest penalty due under the Act.

Section §. Interest Penalties on Progress

Payments and Retained Amounts Under

Construction Contracts

This section makes explicit the intent of
the Prompt Payment Act that progress pay-
ments under construction contracts are sub-
Ject to the Act's requirements and protec-
tions. Despite explicit legisiative history in
the reports accompanying 8. 1131 and HR.
4709 that progress payments fall within the
reach of the Act’s provision affording cover-
age to payments for partial executions if au-
thorized by the contract (31 U.8.C. 3903(4)),
most agencies have determined by regula-
tion that construction progress payments
. . made solely for financ-
ing purposes”, which are exempt from cov-
:(n)ce under OMB Circular A-125 (Parna.

c)).

The section also extends the Act's cover-
age to amounts “retained” from progress
payments paid to the contractor by the
sgency during the term of a construction
contract. Contracting officers are author-
fzed by regulation to retain a percentage of
& program payment otherwise due a con-
tractor upon making s specific finding con-
cerning the timeliness of the contractor’s
performance, conformity with the contract
specifications. Once such deficiencies have
‘been corrected to the agency's satisfaction
and the construction project accepted by
the Government, the contractor is entitled
to be paid these retained amounts as
promptly as the final payment under the
contract.

Section 8. Periodic Payments Under Supply
and Service Contracts

This section clarifies 31 US.C. 3903 (4)
with respect to the Act's application to vari-

ous uﬂoﬂc mcnh authorised under
some supply and many service contracts.
Testimony received refiected the fact that
some agency buying personnel maintain
that such payments are not subject to the
Act, and hence not entitled to interest pen-
alties for late payment. The agency’s assert
this position on the basis of two arguments.
First. they may maintain that such periodic
payments are not payments for work per-
formed, but rather “payments solely for fi-
nancing purposes”, which have been explie-
itly exempted from the Act's protection
under OMB Circular A-125. Or, second,
they will avoid the Act’s interest penalty on
the basis that the contract does not include
the “separate required payment dates” men-
tioned in the Act. Given that the FAR's
menu of contract clauses was never modi-
fied to implement this among other provi-
sions in the Prompt Payment Act, contrac-
tor's generally do not get paid interest pen-
alties for late periodic payments. The bill
makes a corresponding modification in Sec-
tion 10, which requires the promulgation of
FAR coverage to implement the Act.
Section 7. Payment Clause for Subcontracts
Under Construction Contracts

This amendment adds a new section to the
Prompt Payment Act which addresses the
issue of extending the Act’s coverage to sub-
contractors under federal construction ocon-
tracts. The hearing record developed during
the 99th Congress contains extensive and
detafled testimony from witnesses repre-
senting subcontractors urging such cover-
age. They make a strong case that such cov-
erage will contribute significantly to the
timely completion of federal projects by
eliminating one of the principal causes of
delay: payment problems. Their testimony
also made a strong case that such coverage
is the only way to assure equitable treat-
ment of subcontractors.

Subsection (a) of the proposed new sec-
tion to the Act requires that the prime con-
tractor include a payment clause in its con-
tracts with its various subcontractors. It
adopts “prevailing industry standards”
the payment term. The prevailing industry
standard §s currently deemed to be seven
days, based upon a joint policy statement on
prompt payment fssued by the Associated
General Contractors of America (AGC), the
American Subcontractors Association
(ASA), and the Associated Specialty Con-
tractors (ASC), as well as an array of stand-
ard contract documents used extensively in
the industry for both private and govern-
mental construction projects. The Joint
Policy Statement on Prompt Payment es-
tablishes a seven-day standard for payment
of subcontractors after receipt of a payment
by the prime contractor from the Owner
(the Government). Similarly, the AGC’s rec-
ommended standard form “Subcontract for
Building Construction” (AGC Document
No. 600, August 1984) provides for the pay-
ment of progress payments to subcontrac-
tors not later than seven days after receipt
of a payment by the prime contractor. Fi-
nally, the Standard Porm of Agreement Be-
tween Contractor and Subcontractor (Docu-

- ment A-401, 1978) issued by the American

Institute of Architects (AIA), provides for
the payment to the subcontractor of each
progress payment and the final payment
within three days after the prime contrac-
tor receives payment from the Owner.
Subsection (aX1) provides that a prime

ustry
standards, from amounts paid to the prime
contractor by the Government, a so-called
“pay when paid” relationship. This section,
however, is not intended to impair a subcon-
tractor's current legal right to pursue pay-
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ments from prime contractors under exist-
ing law. For example, it does not sstablish
payment by the Government as & condition
precedent for a subcontractor to dbring suit
under the Miller Act (40 U.B8.C. 270 a-d).

As with the Act’s application between the
prime contractor and the Government, the
subcontractor's entitlement to timely pay-
ment, or interest penalties for late payment,
only applies when no dispute exists as o
performance. The subcontractor is not enti-
tied to payment if his or her performance is
not in comformity with the project schedule
or the Government's specifications (which
the prime contractor is required by its con-
tract with the Government to include in its
subcontracts). Similarly, the prime contrac-
tor may be entitled by its subcontract to
withhold s portion of a payment for: (1)
work that is in dispute; (2) third party
claims, filed or reasonably expected to be
filed; (3) alleged damages suffered by the
prime contractor or another subcontractor;
or (4) overdue subcontractor payments for
labor, equipment or materials. However, to
assure equitable treatment of subcontrac-
tors, it is essential that a prime contractor
identify subcontractor performance defi-
ciencies and other claims in its application
for payment, and any accompanying certifi-
cate, to the Government and not request
payment for amounts in dispute with the
subcontractor until such dispute is resolved.

The resolution of any such performance
dispute or other claim must remain subject
to resolution between the parties to the sub-
contract and not be devolved upon the Gov-
ernment contracting officer for resolution.
It should be noted, however, that Section
8(d) of the Bmall Business Act (15 U.S.C.

6317(d)), as amended by the “Small Business _

and Federal Procurement Competition En-
hancement Act of 1988", Public lLaw §8-577,
would require the contracting officer to
ensure compliance with the subcontract's
provisions in the same manner as any other
material provision of the subcontract.

Similarly, this provision does not create
an entitlement for subcontractor’s to share
in late payment interest penalties received
by a prime contractor by the Government.
It operates when the prime contractor fails
to pay the subcontractor in accordance with
their subcontract out of funds received from
the Government. i

Finally, the provision does not prohibit
the prime contractor from withholding re-
tainage from progress payments otherwise
due the subcontractor upon a finding of
delay or other performance not in conformi-
ty with the performance requirements of
the subcontract. The rate of such retainage,
(the percentage of the progress payment
otherwise due) should be not higher than
the rate the Government withheld from the
prime contractor.

Subsection (aX2) entitles the subcontrac-
tor to a late payment interest penalty, if the
prime contractor fails to pay the subcon-
tractor in accordance with the payment
clause required to be included in the con-
tract between them. The interest rate speci-

-fied is the same rate that is applied to late

payments by the Government to the prime
ocontractor.

Subsection (b) makes clear that the pay-
ment of any late payment interest penalties
incurred by the contractor may not be
passed along to Government, nor may the
subcontractor pursue such late payment in.
terest penalties with the Government.

Section 8. Limitations on Discount
Payment

This section clarifies the time period
during which an agency may legitmimately
take advantage of a contractcr's offer of a
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. price @iscount for early payment. For exam-
ple, & contractor may offer & 2% discount
from fits contract price In exchange for
being paid by the Government within 30
days instead of the 30 days specified in its
contract. The proposed amendment to the
Prompt Payment Act makes clear that the
discount period begins when a proper in-
voice is received by the first agency office
designated in the contract. If the agency is
to availl itself of the discount offered, it
must make payment before the expiration
of the period specified in the contractor's
*fast pay” offer. The burden of accomplish-
ing acceptance and other administrative
matters prior to making payment against
the contractor's proper invoice falls on the
agency seeking to accept the discount price.
Testimony from small business government
contractors as well as the GAO review dem-
onstrated that some agency payment cen-
ters have taken early payment discounts
after the expiration of the discount period
by not starting the “discount payment
clock™ until such time as acceptance and
other administrative matters have been
completed, irrespective of the time con-
sumed by agency personnel. This amend-
ment is designed to prevent such abuses
Section 9. Reports

This section amends the Prompt Payment
Act’s reporting requirements to assure that
data will be collected on the number and
dollar value of invoices paid after the re-

quired payment Uate without .payment of

any interest penalty. The provision also re-
quires the reporting agency to identify the

‘reason a late payment interest penalty was

not incurred. Currently. agencies are only
reporting late invoices upon which an inter-
est penalty was paid. GAO found that meas-
urement of agency performance on the basis
of this criteria has distorted the reports sub-
mitted to the Congress. This amendment
will assure that OMB reports a more accu-
rate and complete picture of agency compli-
ance with the Act. The United States Postal
Bervice (USPS) is specifically exempted
from this reporting requirement to the
Office of Management and Budget by Sec-
tion 3(b) of the bill. However, as noted in

the discussion of that provision, it is intend-

ed that the USPS collect data on its billpay-
ing performace to permit senior manage-
ment to monitor compliance and to permit

congressional oversight.
Section 10. Implementation Through the
Federal Acquisition Regulation

Subsection (a) of this section requires that
the Prompt Payment Act-be implemented in
the Federal Acquisition Regulation (FAR).
No coverage is presently included, despite
the fact that the FAR was issued subse-
quent to the enactment of the Prompt Pay-
ment Act.

Subsection (b) specifically identifies the
provisions of the Act which require FAR im-
plementation, principally through the issu-
ance of appropriate solicitation provisions
and contract clauses.

Paragraph (1) establishes parameters for
the payment terms to be developed. The
fundamental theme iIs to conform to prevail-
ing market practice whenever possible. This
is especially important when acquiring com-
mercial items of supply or services (includ-
ing construction) in which prevailing prac-
tices are defined principally by private com-
mercial activity. When the Government
enters an essentially commercial market, it
should conform its payment terms to those
of the market, unless compelling reasons
dictate otherwise. It is also intended that
these regulations will afford the contracting
officer the flexibility to specify a payment
term for an individual contract or a class of
contracts that will most effectively tap the

in full support of
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market. It Is favorably noted that the Gen- tistives by the
eral Services Administration adopted this

approach in Temporary Regulation 88 during
(Prompt Payment Procedures) to the
former Federal Procurement Regulations only be achie through the

(FPR) issued on October 8, 1982 to imple- remedy you are broposing and could not be
ment the Prompt Payment Act. Unfortu- accomplished the executive b

nately, these regulations were not incorpo-
rated into the FAR, which superceded the A
FPR when the FAR become effective on extend our/support for sour Y
April 1, 1984. Finally, the recently proposed assure yoy/and the cosponsors
FAR implementation of the Prompt Pay- work for/passage of this bill/ during the
ment Act (51 Ped. Reg. 35976; July 17, 1986)
sugests an unacceptably rigid system that M
would afford the Government at least 8 30-
day acceptance period and a 30-day pay-
ment period in every case. Bu,ch pe{lio:is.
when coupled with the currently available ¢nif subject in 1981, your festimony on this
15-day grace period, would effectively estab- gubject during the h{mp that year. and
lish & minimum 75-day period before 8 con- your foliow-through incljding statements in
tractor would be entitled to a late payment tnhe Congressional Recogt and appropriation
interest penalty. language urging improyements by the exec-
mhlgl’o&”mﬂ l“u‘ndl:e";l &:033 utive branch. And we pecall, Senator Trible,
ments in response to periodic invoices for your ast 4 investigation of the
supplies furnished or services performed
during the term of a contract.

Paragraph (3) calls for regulations imple-
menting the bill's amendment regarding pe-
riods for acceptance. The purposes of these
amendments have been described previously
in Section 3 (Definitions and Application) of
this Section-by-Section analysis.

Paragraph (4) requires implementation of
the Act’s provisions relating to the Govern-
ment’s taking “early payment” discounts.

Paragraph (5) requires implementation of
increased late payment interest penalties
when the conditions of Section 4(cX2) of
the bill are met.

Subsection (c¢) specifies a time certain for
issuance of proposed regulations and re-
qQuires their publication for public comment.

Section 11. Effective Dates

‘This section establishes the effective dates
for the bill's various provisions. Subsection
(a) provides the agencies with an implemen-
tation period of at least 90 days for most of
the bill's provisions. Subsection (b) estadb-
lishes the effective date for the Prompt
Payment Act’s explicit application to the!
United States Postal Service. Subsection (¢)
requires OMB to change the agency report-
ing requirements nnder the Act beginning
with FY 88.

‘hile, we wish to tha
in providing the

COALITION FOR PROMPT
January u 1987
Hon. Jiu SAssSER,
Hon. PauL TRIBLE,
U.S. Senate,
Washington, DC.
DEAR SENATOR BASSER AND SENATOR

portunity to comment on the bill.
‘The legislation you are introd

which was adopted by the 8e

15, 1986 at the close of the §%
All of the provisions whl

bill you are introduc

Senate last year.
Further, in ln

the problem of late pe

S . Amerlen.n Association o Nurserymen
pen resolved. There have been no ini-
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